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Abstract: The legal framework for telemedicine is divided into ex-ante public law regulation

and ex-post civil law remedies. Civil law adjustments in telemedicine primarily involve tort

liability law and contract law, depending on the legal relationships among the parties. Despite

the involvement of multiple civil entities and complex legal relationships in telemedicine, the

primary challenge in medical disputes lies in determining facts and apportioning liability

among parties, rather than deficiencies in existing legal frameworks. Judges can issue

reasonable verdicts based on current civil law provisions and theories, providing ex-post

remedies for civil entities. However, China currently lacks and urgently needs administrative

laws to regulate the telemedicine industry ex-ante.
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1 Introduction

Telemedicine is a system platform that leverages modern telecommunication technologies,

computer multimedia, and mobile internet to deliver remote medical services. It facilitates

interactions among patients, healthcare providers, medical institutions, and equipment through

information technology. Telemedicine encompasses internet-based medical services and other

remote healthcare delivery methods. With advancements in information technology, big data,

and artificial intelligence, telemedicine is increasingly applied in clinical settings, particularly

in regions with underdeveloped medical infrastructure, where it plays a critical role in man-

aging chronic diseases and complex conditions. Unlike traditional face-to-face consultations,

telemedicine relies on technology to transmit patient data, medical records, and imaging, creat-

ing a medium for patient-provider communication. This introduces complexities in determin-

ing medical malpractice or patient data breaches when disputes arise. Telemedicine typically

involves multiple parties: the patient, a local (proximal) medical institution or a commercial

entity assisting in connecting with remote (distal) providers, and the distal medical institu-

tion. The civil legal relationships, rights, and obligations among these parties vary, affecting

liability allocation in disputes. While some scholars argue that China’s legal framework for

telemedicine is inadequate, a detailed analysis reveals that existing civil laws sufficiently regu-

late relationships among equal civil entities in telemedicine. However, public law, particularly

administrative regulation, remains deficient and requires urgent improvement.

Scholars generally define telemedicine services broadly to include remote diagnosis, con-

sultation, education, monitoring, and treatment Zhai2014, Si2017. As remote education does

not involve patient-provider relationships, it is excluded from this discussion.

2 Legal Framework for Telemedicine in China

The medical industry, impacting public welfare and human life, is subject to specialized legal

regulation globally. Many countries have enacted specific laws governing telemedicine insti-

tutions, platforms, practitioner qualifications, and insurance. While primarily administrative,

these regulations often address civil rights and obligations. In China, telemedicine liability is
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directly addressed by the 2014 Opinion on Promoting Telemedicine Services in Medical Insti-

tutions (hereinafter Opinion) issued by the former National Health and Family Planning Com-

mission and the 1999 Regulations on Strengthening Telemedicine Consultation Management

NHCP2014, MOH1999. The Opinion restricts telemedicine providers to medical institutions.

However, the 2015 Notice on Approving Telemedicine Policy Pilot Programs in Five Provinces

Including Ningxia and Yunnan, issued by the National Development and Reform Commission

and the former National Health and Family Planning Commission, encourages market-oriented

telemedicine models, tasking pilot regions with exploring third-party professional service insti-

tutions NDRC2015. While commendable, this notice lacks clarity on the scope of third-party

services, regulatory authorities, and measures, increasing the risk of disputes and compromis-

ing patient rights.

The diversity of telemedicine participants leads to varying rights, obligations, and liabilities,

necessitating different civil legal norms. Nonetheless, relationships between providers, facilita-

tors, and patients in telemedicine, like traditional medicine, are primarily governed by civil law.

The General Provisions of the Civil Law, effective October 2017, stipulate that civil entities’

personal and property rights are legally protected, prohibiting infringement (Article 3). Nat-

ural persons enjoy rights to life, health, and privacy (Articles 110–111), and victims of rights

violations may seek tort liability (Article 120) CivilLaw2017. When patients directly engage

medical institutions for telemedicine, their relationship is governed by contract law. Medical

malpractice disputes are addressed under Chapter 7 of the Tort Liability Law TortLaw2010.

3 Civil Rights, Obligations, and Liabilities in Telemedicine

The Opinion defines two telemedicine models. The first involves collaboration between med-

ical institutions, where patients or their guardians entrust a proximal institution with exami-

nation, diagnosis, and treatment. The proximal institution, upon accepting the entrustment,

conducts diagnostics, discloses results, treatment plans, and risks, and allows the patient to de-

cide on further treatment. The distal institution, contracted by the proximal institution, provides

technical support, with rights, obligations, and liability allocation defined by their agreement.
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This model comprises two contractual relationships: a medical service contract between the

patient and the proximal institution, and a technical support contract between the proximal and

distal institutions. Per the principle of contractual privity, patients may claim breach of contract

against the proximal institution in disputes. If the distal institution’s actions contribute to the

dispute, the proximal institution, after compensating the patient, may seek recourse from the

distal institution per their contract. If damages result solely from the distal institution’s direct

treatment errors, patients may claim tort liability against the distal institution under Articles

54, 57, 59, and 62 of the Tort Liability Law, either independently or jointly with the proximal

institution, based on fault TortLaw2010.

The second model involves medical institutions directly providing diagnostic services to

external patients via information technology, without a proximal institution. Here, patients or

guardians contract directly with the distal institution, with rights, obligations, and liabilities

mirroring traditional face-to-face medical services.

Beyond these models, the Notice encourages market-oriented telemedicine, often involv-

ing commercial intermediaries. Common models include: (1) intermediaries acting as patient

agents, using expertise to select distal institutions and provide ancillary services like transla-

tion; patients may pursue breach of contract or tort claims against the distal institution and

breach claims against the intermediary if applicable; (2) intermediaries providing only referral

services, terminating their role upon connecting patients with institutions, limiting their liabil-

ity unless they recommend unqualified institutions; (3) doctors providing consultation services

via internet platforms, either freely or for a fee. The Physician Practice Law (2009) restricts

physicians to practicing within medical institutions, except for approved individual practition-

ers PhysicianLaw2009. The Healthy China 2030 Plan (2017) encourages multi-site practice,

but only within institutions, prohibiting individual practice via non-medical platforms State-

Council2017. In such cases, patients cannot hold the physician’s institution liable, only the

individual physician, and medical malpractice insurance, typically institution-purchased, may

not apply, leaving both parties vulnerable.
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4 Legislative Gaps in Chinese Telemedicine

Many scholars argue that China’s civil legal framework for telemedicine is inadequate, citing

challenges in evidence collection and liability attribution due to multiple parties (e.g., providers,

equipment, and network providers) Jiang2016, Xiao2017, Chen2017. This paper disagrees.

Civil legal relationships, however complex, can be regulated by existing civil law if subjects,

objects, and content are clear. Telemedicine’s complexity lies in fact-finding—determining

each party’s role and fault—rather than legal application. Courts can adjudicate disputes using

current civil laws and legal theories, ensuring case-specific fairness without needing specialized

civil legislation.

However, telemedicine’s impact on public health necessitates robust public law regulation.

Comparatively, U.S. states have enacted telemedicine-specific laws covering licensing, secu-

rity, certification, and insurance Wen2015, Terry2013. The U.S. Telemedicine Modernization

Act of 2013 provides a broad definition and guiding principles Terry2013. The UK, Italy, and

France have advanced telemedicine frameworks, with France requiring regional health agency

approval for providers and integrating telemedicine into social insurance Anon2016. The EU

promotes unified telemedicine standards. In contrast, China’s administrative regulations are

minimal, lacking clarity on insurance applicability, disease-specific telemedicine protocols,

market entity qualifications, operational procedures, and patient data protection.

5 Legislative Recommendations for Telemedicine

First, China should enact laws integrating telemedicine into medical insurance systems, spec-

ifying cost allocation between proximal and distal institutions to prevent inequitable contracts

favoring stronger distal institutions, which could harm weaker institutions and patients.

Second, legislation should mandate that capable distal institutions accept telemedicine re-

quests from proximal institutions or patients in critical cases, with patient consent, to address

regional healthcare disparities.

Third, laws must strengthen patient data protection. Telemedicine increases data breach

risks across multiple institutions. Current civil remedies under tort or contract law are insuffi-
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cient, as damages are hard to quantify, and patients struggle to identify liable parties. Admin-

istrative laws should mandate strict data protection protocols and define penalties for breaches.

Fourth, legislation should standardize telemedicine procedures, including pre-treatment

preparations, inter-institution communication, treatment documentation, and electronic med-

ical record management, ensuring security and accessibility.

Fifth, market-oriented telemedicine pilots require detailed regulations on physicians’ scope

of individual practice, record-keeping, consultation data storage, malpractice insurance, plat-

form technical standards, and information disclosure obligations.

6 Conclusion

Telemedicine regulation requires both public and private law frameworks. Administrative law

should govern ex-ante aspects like institutional qualifications, operational protocols, and data

management, while civil law provides ex-post remedies. China must urgently enact adminis-

trative regulations to foster the healthy development of telemedicine.
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